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Executive summary

Rights issues are a common capital raising technique for companies in the United Kingdom. The
structure is welcomed by investors because it offers them the maximum protection — delivering
both the right of pre-emption and compensation for non-subscribing shareholders. Pre-emption
is an important part of the accountability process because it enables shareholders to exercise
their governance responsibilities through the process of authorisation and dialogue.

Rights issues saw a period of challenge in 2008. Companies successfully raised £23 billion from
rights issues in the UK — of which some £16.9 billion was for companies in the financial sector.
This was a successful execution and even more so given the market context. However, it was not
entirely orderly and highlighted that the process merited review.

Efficient capital raising techniques are essential to enable companies to raise capital at least cost.
Orderly capital raising not only helps reduce the cost of raising capital but also preserves the
integrity of the market and the issuer’s reputation. Improvements will therefore benefit the
market, companies and shareholders.

The authorities and industry have collaborated to identify a number of ways in which the capital
raising process could be made both more efficient and more orderly.

Rights issues in the UK currently can take at least 39 days from the date of being formally
launched. Under the proposals in this report that would fall almost immediately to 32 days and
for many issues to 16 days. This is a significant improvement and would reduce the period when
a company (and its reputation) is at risk and its share price open to potential abuse.

Further proposals for more far reaching change could deliver alternative rights issues processes
with accelerated timetables, some of which would require work at the EU level. Going forward
we envisage the market being able to decide to choose from among several possible
approaches to compensatory, pre-emptive, equity capital raisings. The ambition should be to
reduce the rights issue period to materially below 16 days. One aspect of the Australian RAPIDS
capital raising approach is to capture institutional decisions to invest very quickly — within a
matter of a few days. This is the kind of timescale and model that would provide a step change
in the UK approach.

The size of the rights issues undertaken this year coupled with the market conditions and
sentiment towards the prospects of the issuers have highlighted changes in underwriting
practices and in the market for sub-underwriting. Greater use of risk management (particularly
short selling) strategies by underwriters and sub-underwriters have challenged some
conventional understanding. There appears to be a need for increased clarity about roles and
the risk management techniques which the various players will employ. Beyond this the
underwriter will continue to be obliged to manage appropriately client conflicts of interest and
to avoid trading strategies which might amount to market abuse. The FSA will be consulting
separately on the continuation of the emergency measures on short selling which it introduced
in the course of 2008.

The Rights Issue Review Group based on market consultation recommends the following steps
to improve on the efficiency and orderliness of rights issues:

In the short term

«  FSA and BERR to consult on reducing the rights issue subscription period from 21
to 14 days;
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.  BERR to take forward the practical transposition of the Shareholder Rights Directive
to maintain the option of a 14 day notice period for companies’ general meetings;

«  the Association of British Insurers (ABI) to review its guidance on the ceiling on
allotments in light of the Group’s recommendation that it be increased from one-
third to two-thirds of an issuer’s issued share capital;

«  FSAto continue to maintain oversight of the conflict of interest regimes with a view
to reinforcing transparency between issuers and underwriters;

«  FSAto facilitate the development by market participants of non-prescriptive
guidance on the issues that an issuer could usefully consider when embarking on a
capital raising by way of a rights issue; and

«  FSA to take forward consultation on a new form of open offer which will provide
compensation and which may be run over a 14 day period in conjunction with a
general meeting notice period.

For the medium term:

« working at the EU level for the adoption of a short form prospectus for
rights issues;

« the possible increased use of shelf registration for equity issuance;

«  FSAto consider further a basis for conditional dealing in rights issues to allow
the general meeting notice period and the rights issue subscription period to be
run in parallel;

«  FSA to undertake further informal discussions on the usefulness of progressing with
further work to introduce more accelerated rights issue models including for this
purpose the Australian RAPIDS model; and

«  FSA market consultation on a more permanent position on short selling in
rights issues.
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Introduction

1.1 The spring and summer of 2008 saw an unusually busy period of capital raising. Companies
raised some £23 billion through rights issues, which was a considerable achievement in the
market conditions, but it also highlighted a number of vulnerabilities in the process.

1.2 In light of the concerns expressed regarding the UK rights issues the Chancellor
commissioned an industry group (the Rights Issue Review Group, or the ‘Group’) co-chaired by
the Financial Services Authority (FSA) and HM Treasury (HMT) to consider the rights issue process
and report back to him with proposals for reform.

1.3 The Group included representatives from advisers, underwriters, issuers and investors and
consulted widely with other affected parties.

What is capital raising?

1.4 Capital raising is a necessary function to allow companies to grow. Efficient capital raising
technigues ensure companies raise capital at least cost. The UK model of capital raising balances
this objective against ensuring that shareholders are protected against dilution — this is a
different approach to some overseas markets.

1.5 Equity capital raising is a relatively infrequent occurrence for UK listed companies. Three
structures are normally used:

. placings;
« open offers’; and
«  rightsissues.

1.6 Placings are very quick and can take place in a single day. European law and the Companies
Act require, however, that shareholders give their prior approval to any disapplication of pre-
emption principles. In the UK the scope for such disapplication is in practice constrained by the
Pre-Emption Group’s principles® that distinguish between routine and other placings. Routine
placings are defined as those that would increase a company’s share capital by no more than
five per cent in any one year and seven per cent in any rolling three year period; on average
only about ten per cent of approvals sought each year are for a higher amount. The principles
also recommend restricting the discount at which the shares may be issued in a placing to

five per cent.

1.7 There is no limit on the number of shares that may be issued using an open offer but the
Listing Rules® limit the discount to ten per cent. In an open offer existing shareholders are
offered shares in proportion to their existing holdings (the pre-emptive right). Those shares not
taken up by shareholders are usually taken by placees.

! The expression ‘open offer’ in this report also encompasses placings with clawback where shares are conditionally placed and then offered to existing
shareholders via a ‘clawback’. But there are differences in that an open offer need not be supported by a placing — it might simply be a pre-emptive
offer. In practice most will be supported by a conditional placing.

The Pre-Emption Group; The 2008 Statement of Principles; Disapplying Pre-emption Rights, A Statement of Principles.

FSA Handbook: Listing Rules 9.5.10R; Discounts not to exceed 10 per cent.
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1.8 Arights issue, like an open offer, is a pre-emptive issue but it allows the existing shareholder
to sell the right to subscribe for shares. This ability to sell the pre-emptive right has led to rights
issues usually being the preferred equity capital raising method from an investor’s perspective
because they offer maximum protection: delivering both pre-emption and compensation.

1.9 Annex G sets out summaries of the timetables for the various share issue methods discussed
in this paper.

What happened

1.10 Across the first half of 2008 financial sector companies gradually announced plans to
raise capital. This happened against a backdrop of worsening investor sentiment and
market conditions.

1.11 Barclays plc, Bradford & Bingley plc, HBOS plc and The Royal Bank of Scotland Group plc,
together raised £21 billion from equity capital in this period — some more smoothly than others.
Non-financial sector rights issues also took place — most notably by Imperial Tobacco Group plc
which raised £4.9 billion.

1.12 Importantly all the financial companies’ offers were successful — in so far as the issuer
received its money. However several factors made the capital raising process more fraught than
normal and highlighted the following areas of concern:

o  take-up rates were unusually low — whilst RBS had a 95.11 per cent take-up,
Bradford & Bingley had a 27.84 per cent take-up and for HBOS it was just 8.29 per
cent;

o  there were claims of market abuse via short selling (most notably but not exclusively
in relation to HBOS);

« some companies experienced changes in their financial position and prospects
during the lengthy process which in at least one case required revisions to the terms
of the issue; and

«  some concerns were raised regarding reliance by underwriters on termination
clauses and other underwriting practices.

1.13 Whilst these problems were exacerbated by the extreme market conditions prevailing
during this period they also highlighted some underlying longer-term issues with the process
that would benefit from review.

Lessons learnt

1.14 Many of the problems that emerged with the financial sector capital raisings were caused
or exacerbated by the duration of the rights issues process. For example, potentially abusive
trading strategies are aided by the longer period from announcement to completion; and
significant market movements that erode discounts are more likely over a longer time spell.

1.15 Rights issues require a minimum of 23 days (or 39 where a general meeting is required)
and this was achieved by Imperial Tobacco. Barclays’ fund raising was also done in 23 days,
although it was an open offer and not a rights issue. The process can take considerably longer —
for example HBOS took 83 days and Bradford & Bingley 96 days.

1.16 Rights issues have changed little since well before Big Bang®. There was a review of the
process in 2004-05° which considered the role of pre-emption rights. While the report raised

4 City de-regulation on 27 October 1986.
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certain questions about the process of rights issues the focus of the recommendations was on
refreshing the Pre-Emption Group and its guidelines.

1.17 Other problems reflected the change in market composition and hence market practices
and customs. This was most marked in relation to underwriting. The conventional reliance by
lead underwriters on institutional longer-term shareholders to provide sub-underwriting proved
no longer possible. This led to a wider range of firms with different investment strategies
participating in sub-underwriting including hedge funds.

Nature of the review

1.18 The aim of this review was not to challenge the principles of pre-emption and
compensation which are embedded in rights issues but to seek a more efficient and modern
way of delivering them.

1.19 Rights issues include a commercial transaction between an issuer and underwriters. There is
traditionally a limited role for regulation in this process and the key objective here therefore was
to ensure market tools were functioning and to highlight any areas for review.

1.20 The Group identified a range of ways in which changes could be made — these are
discussed in detail in the following sections but summarised for those familiar with the
issues here.

Key recommendations

1.21 Rights issues in the UK currently can take at least 39 days. Under the proposals in this
report that would fall almost immediately to 32 days and for many issues 16 days. This is a
significant improvement and would reduce the period when a company (and its reputation) is at
risk and its share price open to potential abuse.

1.22 Further proposals for more far reaching change could deliver alternative rights issues
process with accelerated timetables.

Immediate actions

1.23 The FSA to consult on reducing the rights issue subscription period from 21 to 14 days.
FSA will consult early next year on reducing the required minimum period for a rights issue to 14
calendar days. There will in parallel be consideration given to whether a move to a 14 day period
expressed by reference to business days would be useful. Reducing the timetable will require
some streamlining of processes and the industry is invited to take this forward — in particular
prompt electronic dissemination of prospectuses.

1.24 Working with BERR on the practical transposition of the Shareholder Rights Directive to
maintain the notice period for companies’ general meetings at 14 days. The Shareholder Rights
Directive comes into effect in 2009 and will increase the notice period for General Meetings
(GM) (previously called Extraordinary General Meetings or EGMs) to 21 days unless electronic
voting is offered to all shareholders. BERR has launched its consultation on this and is mindful of
the need to provide useful clarity in this area.

1.25 The ABI to review its guidance on the ceiling on allotments in light of the Group’s
recommendations that it be increased from one-third to two-thirds of an issuer’s issued share
capital. ABI guidelines currently impose an effective limit on annual allotment authorities of one-

5 Pre-emption Rights: Final Report; A study by Paul Myners into the impact of shareholders’ pre-emption rights on a public company’s ability to raise
new capital; February 2005 (URN 05/679)
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third of an issuer’s issued share capital. This therefore means that all large issues will require a
GM and hence be extended by the GM notice period.

1.26 The FSA to continue to maintain oversight of its conflict of interest regimes with a view to
reinforcing transparency between issuers and underwriters. The FSA will work with underwriters
to understand whether there is adequate discussion and transparency between issuers and
underwriters as regards risk management practices.

1.27 The FSA to facilitate the development by market participants of non-prescriptive guidance
on the issues that an issuer could usefully consider when embarking on a capital raising by way
of a rights issue.

1.28 The FSA to take forward consultation on a new form of open offer which will provide
compensation and which may be run over a 14 day period in conjunction with a general
meeting notice period. FSA will consult on amending the definition of a rights issue in the
United Kingdom Listing Authority (UKLA) rulebooks to ensure there is more scope to allow ‘open
offer’ structures that provide for compensation to be treated as a rights issue — and hence
offered at greater discounts than are permitted for traditional open offers.

Medium term and longer-term actions

1.29 HMT and FSA will work at the EU level for the adoption of a short form prospectus for
rights issues. The EU is reviewing the functioning of the Prospectus Directive, part of this will
include possible simplifications. HMT and FSA will work at the EU level to highlight the need to
change in this regard.

1.30 Issuers may consider the possible increased use of shelf registration for equity issuance.
There are no regulatory obstacles to the use of shelf registration. It will be for issuers to
determine if there is value in moving to this model — or to at least reviewing their internal
processes for timely delivery of a prospectus and as importantly for ensuring no leakage of the
information that they are considering such an issue.

1.31 FSA to consider further a basis for conditional dealing in rights issues to allow the general
meeting notice period and the rights issue subscription period to be run in parallel. Where a GM
is required, an obvious way of reducing the timetable for a rights issue is to run the GM notice
period in parallel with the trading period for the rights. While this is theoretically possible, there
were very mixed views as to whether this would be desirable. Given other simpler and safer
amendments to the process, this option has not been considered a priority. However, where a
GM is required but the rights issue is uncontentious and subject only to market standard
termination rights, some issuers may want to adopt it.

1.32 FSA to undertake further informal discussion on the usefulness of progressing with further
work to introduce more accelerated rights issue models including for this purpose the Australian
RAPIDS model. Analysis of overseas markets with a strong tradition of pre-emption revealed only
one leading model that was obviously shorter than that currently used in the UK. The Australian
market has gradually adopted a structure that has two tiers - a faster wholesale offering and
then a slower retail offering.

1.33 There was interest in, but many remaining concerns as regards, adoption of the Australian
model. The key obstacles are practical and will require detailed market engagement to take
forward. If in discussions market practitioners indicate to the FSA that they would like to develop
and implement more accelerated rights issues such as a RAPIDS style model then the FSA/HMT
will take forward a more open-ended consultation on progressing this issue.

1.34 FSA will issue a market consultation on a more permanent position on the matter of short
selling in rights issues. The short selling disclosure rules issued in June 2008 were limited to
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rights issues (in all stocks) and the prohibition on the active creation or increase of net short
positions in publicly quoted financial stocks was introduced in September 2008. In light of this,
the FSA will carry out a full review of short selling to be published in January 2009.

1.35 Implementation of these proposals will result in an increased menu of faster pre-emptive
offerings for firms to select. Increasing the efficiency of rights issues can only benefit the
market, companies and shareholders by ensuring this model of capital raising retains its place in
the UK market.
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Prospectus simplification

To work at the EU level to reduce significantly the prospectus disclosure requirements for
existing issuers undertaking rights issues.

Background

2.1 The UK implemented the EU Prospectus Directive (PD) in 2005. The PD identifies two
circumstances where a prospectus is required: first, where an offer of securities is made to the
public and; secondly, where securities are admitted to trading on a regulated market. It also
provides a passport for issuers that enable them to raise capital across the EU on the basis of a
single prospectus.

2.2 The PD disclosure requirements for a rights issue are normally the same as those for an initial
public offering (IPO) where a company floats on the stock market for the first time. Prior to the
implementation of the PD in 2005 the disclosure requirements in the UK for rights issues were
significantly lower than for IPOs.

2.3 As well as providing investors with the information they need to make informed decisions,
prospectuses may also be said to provide a liability shield for the issuer and underwriter. Lengthy
prospectuses’ require considerable time to prepare and, unless they are passported in from other
EU Member States, must be approved by the UK Listing Authority (UKLA)?. Reducing the
prospectus disclosure obligation would speed up the preparation and approval process. This is
particularly important where an issuer has announced that it is to do a rights issue but is not yet
in a position to publish its prospectus.

Analysis

2.4 Consultation has revealed that the current prospectus document, in the context of rights
issue, is not valued by recipients. This sentiment was echoed by EU work from the European
Securities Markets Expert Group (ESME) which more generally found that “due to its length and
complexity, most investors do not use the prospectus as a means of information prior to
investment decisions”?.

2.5 The EU is reviewing the PD this year and a report will be published in 2008. This is likely to
pursue the theme of simplification.

2.6 To assist the EU negotiations on simplifying the prospectus requirements the Group has
considered what would need to be included in a reduced prospectus for rights issues. Annex E
identifies which of the PD disclosure requirements would be relevant to a rights issue prospectus
and this could form the basis of representations from the UK to the EU Commission.

! HBOS plc’s prospectus dated 19 June 2008 was 194 pages; Barclays plc's (open offer) prospectus dated 25 June 2008 was 152 pages.

2 The UKLA is that part of the FSA which deals with prospectuses and listing matters.

3 European Securities Markets Expert Group (ESME); Report on Directive 2003/71/EC of the European Parliament and of the Council on the prospectus
to be published when securities are offered to the public of admitted to trading — Report; 5 September 2007; para 2.1.
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2.7 Itis recognised that a reduced disclosure rights issue prospectus is likely to be less helpful
where issuers have a substantial overseas shareholder base or otherwise need to access a market
such as the United States where detailed disclosure may be required. This may result in a need
to produce more lengthy disclosure documents for use in those jurisdictions which will be similar
to an existing EU prospectus. In such cases issuers may find it more convenient to produce a
single comprehensive disclosure document which will also serve as the basis for use and filing in
other jurisdictions. Notwithstanding this limitation, there will be value if the Commission’s
review of the PD were to result in a shorter and more appropriate minimum information set for
prospectuses for rights issues.

2.8 The approach set out in Annex E is fully to acknowledge that existing shareholders will
already have access to a range of financial and other information about the issuer without
creating prospectus liability for such information by incorporating by reference. This will be
available from the periodic and episodic statements and disclosures made in accordance with
the Transparency and Market Abuse Directives.

2.9 Some practitioners consulted as part of the rights issue review have suggested that in
addition to approaching the European Commission the FSA should re-examine the extent to
which the existing provisions of the Prospectus Directive might provide opportunities to
derogate from the information requirements in the Prospectus Directive and in the
Prospectus Regulation.

Conclusion

2.10 The UK should continue to work with the Commission to enable amendments to the PD to
be made which will significantly reduce the prospectus disclosure requirements for existing
issuers undertaking rights issues and other capital raising as appropriate.

2.11 The FSA will also consider and if necessary publish guidance on the extent to which it may
be possible to reduce the information requirements in prospectuses in rights issues by relying on
existing provisions in the PD and the Prospectus Regulation.
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Shelf registration

Issuers could make more use of shelf registration.

Background

3.1 Shelf registration allows issuers to prepare documents in advance which contain the bulk of
the prospectus disclosure. If and when securities are subsequently issued additional information
is published which together with the shelf document provides investors with the information
they require and constitutes a prospectus. Although shelf registration is provided for in the PD, it
is rarely used in the UK for equity issues.

3.2 An efficient rights issue will have short time gaps between:
. the announcement and the launch of the rights issue; and
« thelaunch and the closing of the rights issue.

3.3 Shelf registration offers a method of expediting the prospectus production process and so
shortening the period between announcement and launch of the rights issue.

3.4 Although clearly it is preferable for a company not to announce its plans until they are fully
formulated, the Disclosure Rules' require issuers to publicly announce any inside information
which directly concerns the issuer. However, issuers may delay notification whilst negotiations
are taking place, provided they can keep the information confidential and the delay is not
misleading. Ideally an issuer would be able to keep the fact that it is intending to undertake a
rights issue confidential until its launch, but if the issuer is not able to ensure confidentiality and
there is a leak it will normally have to make an immediate announcement to clarify the situation.
Reducing the prospectus preparation time reduces the chance of such an information leak.

3.5 The PD provides that a prospectus may be drawn up either as a single document or as three
separate documents (tripartite prospectus):

«  registration document — this is the ‘shelf’ document;
«  securities note — prepared when the securities are to be issued; and
. summary — an introduction of no more than 2,500 words.

3.6 The registration document is valid for up to 12 months after it has been filed provided that
the securities note is used to update the disclosure where there has been a material change or
development in the issuer.

FSA Handbook: Disclosure Rules and Transparency Rules; Chapter 2; Disclosure and control of inside information by issuers.
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Analysis

3.7 Equity shelf registration is the norm in the US but is rare in the UK. This reflects different
approaches to equity capital raisings. In the US their continuous disclosure regime generates
components of the registration documents.

3.8 Companies in the UK raise equity relatively infrequently and issuers do not see value in the
ongoing cost of maintaining a shelf registration. It is outside the scope of this report to consider
whether a move to more frequent equity capital raising would be advantageous but there has
been little support for this from those consulted.

3.9 The rarity of equity shelf registration also results in a potential signalling effect: issuers are
nervous that publishing a registration document would indicate that they are planning to issue
shares soon. However, there is nothing to prevent issuers preparing and keeping up-to-date an
in-house registration document which would not be published but would represent core
information to be used as the starting point for a future prospectus drafting exercise.

3.10 Shelf registration is already common for UK debt issuance programmes. In that market a
base prospectus is used, rather than the tripartite prospectuses (which can be used for both
equity and debt issues). The disclosure requirements for debt issuance programmes are less
demanding than for equity issues. It has been suggested that aligning the disclosure
requirements for equity and debt prospectuses, so that issuers could have an omnibus base
prospectus, would promote the use of shelf registration for equity issues. However debt and
equity prospectuses differ in the risks and the investor base they address. The debt issuance
programme model works well but a material increase in the disclosure requirements for debt
securities would not be an acceptable solution. The scope for aligning base prospectus debt and
equity documents is something the Commission should be asked to consider as part of its review
(although it would be important that any change in this area does not disturb the way in which
the PD regulates debt issuance programmes — something which has worked relatively well).

3.11 It is important to remember that the likely impact of greater use of shelf registration on the
overall rights issues timetable is likely to be relatively small. The challenging components of the
prospectus are those that are required in the securities note (notably the working capital
statement and the update on material changes and recent developments) and in turbulent
markets considerable updates will be necessary to the underlying shelf document. Moreover if
the issue can be kept secret until the documentation is near completion then the ‘risky’ phase of
the timetable is minimised regardless of how long it takes to produce the prospectus.

Conclusion

3.12 Shelf registration offers the issuer who has previously prepared a registration document the
potential for a more rapid production of its prospectus. The UKLA has agreed to consult on
aligning its fee tariffs for equity shelf registration to ensure that companies’ choices are more
neutral, although the sums involved are minimal. However, shelf registration is a solution better
tailored to multiple issues and will not necessarily be suitable in all circumstances.

3.13 Maintaining confidentiality of an issue will minimise the period for which a company is on
risk before the presentation of its documentation.
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Notice period for general
meetings

Issuers should make full use of electronic voting and annual shareholder authorities to
ensure that notice periods for a general meeting before a rights issue can be maintained
as 14 days after implementation of the Shareholder Rights Directive.

Background

4.1 The key process in issuing new shares is their allotment by the directors of the issuer.
Allotment gives the allottee the right for the shares to be registered and to perfect legal title.

4.2 In order to allot shares an issuer’s directors need authority from shareholders. This can be
obtained either at an annual general meeting (AGM) or a general meeting'. The notice periods
for company meetings are: 21 clear days for AGMs; and 14 clear days for general meetings?.

4.3 Routine practice, conditioned by the guidelines maintained by the Association of British
Insurers (ABI)® and the Pre-Emption Group principles, is for companies at their AGMs to
authorise directors to:

« allot new shares up to a maximum number equivalent to one third of the issuer’s
existing issued share capital; and

. disapply the statutory pre-emption rights that would otherwise apply to permit
issuers to deal with legal and practical problems arising in pre-emptive issues and to
permit non-pre-emptive issues of 5 per cent of the issued share capital.

4.4 1f in relation to a proposed rights issue a company has not conferred sufficient allotment
authority on its directors at the AGM, the company must convene a general meeting to
authorise the directors to make the allotment for the amount required by the rights issue. In
these circumstances it will not be possible to announce and launch a rights issue simultaneously;
instead there will be a gap between the two dates in order to convene and hold a

general meeting.

4.5 The rules determining the period necessary for a general meeting to be called are in flux.
Under the Companies Act 1985 the notice period for an EGM before a rights issue which could
not be made in compliance with the statutory pre-emption rights was 21 clear days because of
the longer notice period required for the special resolution* to disapply statutory pre-emption
rights®. The Companies Act 2006 similarly requires a special resolution for the disapplication of
pre-emption rights but the Companies Act 2006 requires only 14 clear days notice subject to
any contrary provision in the issuer’s articles of association.

The Companies Act 2006 has done away with the Companies Act 1985’s expression ‘extraordinary general meeting’ or 'EGM".
Section 307(2) Companies Act 2006 as interpreted by section 360 Companies Act 2006.

See paragraph 5.4.

Section 378(2) Companies Act 1985.

Section 95 Companies Act 1985.

a A W N =
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4.6 However, the Shareholder Rights Directive® (SRD), which is to be implemented in the UK by
3 August 2009, provides that the notice period for general meetings will lengthen from 14 to
21 days for issuers who do not offer shareholders the facility to vote by electronic means
accessible to all shareholders and who do not have a prior annual shareholder authority.

4.7 The Department of Business Enterprise & Regulatory Reform (BERR) is consulting” on the
implementation of the SRD and this includes consultation on whether, and how, to define the
directive phrase “electronic means accessible to all shareholders”®. Annex F sets out the relevant
text in the consultation document.

4.8 Until the implementation of the SRD, a minimum of 14 clear days’ notice will continue to be
required where a general meeting needs to be convened to authorise a rights issue. After the
directive has been implemented the notice period will depend on whether the issuer complies
with the statutory implementation of the SRD’s requirement for electronic voting and has
obtained an annual authority to convene general meetings on 14 days’ notice.

Analysis

4.9 If the notice period for a general meeting before a rights issue is not to be lengthened to 21
days it is important that from the beginning of August 2009 issuers have electronic voting
arrangements that comply with the implementation of the SRD and shareholder authority
granted at the previous AGM.

4.10 Statutory limits on the minimum notice period for general meetings ensure shareholders
are properly informed about company meetings and have sufficient time to vote. Electronic
voting offers an opportunity for more direct exercise of shareholders’ rights. The communication
chain for casting a vote at a company meeting includes all or some of: trustees; persons acting
under powers of attorney; nominees; custodians; fund managers; investment consultants; proxy
voting agencies; registrars; and the issuer itself’. Some of these parties may have sub-contracted
the work. Improving communication within this structure is to be welcomed and moves

have previously been made to increase electronic voting e.g. by the Shareholder Voting

Working Group.

4.11 Electronic voting is increasingly offered with options that include arrangements through
CREST and directly through an issuer’s own website.

Conclusion

4.12 Arights issue would be run most efficiently by announcing it as close as possible to the
start of the nil-paid trading and subscription period. However, if a general meeting is required
before the commencement of the rights issue subscription period the minimum notice period
should be maintained as 14 clear days.

4.13 The SRD will extend notice periods to 21 clear days where electronic voting is not made
accessible to all shareholders and an annual authority has not been given. The directive therefore
offers an opportunity both to maintain the 14 clear days’ notice period and to enhance the
shareholder voting process in the UK. Consultation on the Government’s approach to
implementation of the SRD will close on 30 January 2009; the Group supports a pragmatic
approach to implementation but warns issuers that prospective shareholder authorities may be
required at the 2009 AGM season.

6 Directive 2007/36/EC; Article 5.
4 Implementation of the Directive on the Exercise of Certain Rights of Shareholders in Listed Companies; A consultation document; October 2008
http://www.berr.gov.uk/consultations/page48666.html.
Article 5; Directive 2007/36/EC.
9 Review of the Impediments to voting UK shares; Report by Paul Myners to the Shareholder Voting Working Group; January 2004.
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Allotment ceiling

Issuers could, subject to certain safeguards, make use of AGMs to authorise their directors
to allot a higher proportion of new shares. This would allow more rights issues to be both
announced and launched at the same time.

Background

5.1 In order to undertake a rights issue the issuer needs to ensure that its directors are
authorised to allot the shares and, if appropriate, to disapply statutory pre-emption rights.

5.2 These authorities may be sought either on a general basis at the AGM or at a general
meeting convened to authorise a specific rights issue.

5.3 The Second Company Law Directive' requires shareholder approval for the allotment of
shares and allows it to be given in advance. The Companies Act 1985 requires that a limit is
set to the number of shares that directors can allot but does not set any boundary on what
that limit should be®. It is left to the issuer and its shareholders to agree the figure at a
company meeting.

5.4 Institutional shareholders expect to see limitations placed on directors’ authority to allot
shares and to disapply shareholders pre-emption rights. The ABI has indicated that directors’
authority to allot shares should be limited to one-third of the issuer’s issued ordinary share
capital* where a general authority is sought.

5.5 The ABI emphasise that their one-third limit on directors’ power to allot shares is not an
absolute limit but rather is a suggested guideline that companies could alter with appropriate
discussion. Whilst some advisers make a virtue of their ability to approach institutional
shareholder bodies to facilitate flexibility, in practice the one-third limit is generally treated by
issuers and their advisers as a ceiling above which directors are not to be routinely empowered
to allot shares.

5.6 Restrictions on the allotment of shares are seen by institutional investors as an important
governance control on boards. Nevertheless the limit on allotment is not the only control
shareholders exercise over the direction of an issuer. For listed companies the Class Tests® ensure
that significant transactions require shareholder approval. This is a check at the time when the
company spends money, rather than raises it (although in many cases the timing is the same),
but it still ensures control over significant changes in a company.

Directive 77/91/EEC; Article 25.

The commencement date for the sections of the Companies Act 2006 dealing with a company’s share capital is 1 October 2009.

Section 80(4) Companies Act 1985.

Directors’ Powers to Allot Share Capital and Disapply Shareholders’ Pre-emption Rights; ABI; May 1995 (amended June 1999) see in particular the
model AGM resolutions intended to “assist companies and their advisers in understanding the limitations which ABI member offices have indicated they
would expect to see placed on the directors’ authority to allot share capital”.

FSA Handbook: Listing Rules, Chapter 10, Significant Transactions.
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5.7 Moreover, regardless of whether an issuer had sufficient authority to effect a rights issue,
most companies would normally expect to liaise with their significant shareholders before
announcing a rights issue to test support for the capital raising. Whilst this is an informal check
it is still an important governance process that augments the investment decision that a rights
issue presents to shareholders.

Analysis

5.8 Accountability is vitally important but it is timely to consider the form and level it
should take.

5.9 The current one-third limitation on directors’ general authority to allot shares dates back to
at least 1995. Trends in capital raising have altered significantly since then and the discount to
market price at which rights issues are made has increased. Discounts as high as 50 per cent to
the market price of the shares are now not unusual. As the discounts have increased the one-
third ceiling on allotting new shares is more quickly reached. Annex H sets out details of rights
issues in the periods 1985-1995 and 2000-to-date and they highlight a near doubling in
average discounts to market price from 20 per cent to 39 per cent.

5.10 There appears to be scope for a move to a higher ceiling on directors’ general powers to
allot shares for a compensatory pre-emptive issue of shares. Discussions with market participants
have revealed a wide range of views. Some think that there should be no limit, others accept
that a more conservative move to two-thirds, would be an acceptable updating of the guideline
as far as fully pre-emptive issues are concerned, provided that safeguards are put in place.
Suggested safeguards include board members seeking re-election at the subsequent AGM if a
rights issue increased the shares in issue by more than one-third and these limits being subject
to review after three years.

5.11 Under the Combined Code® all directors are recommended to be subject to election by
shareholders at the first opportunity after their appointment. The Code also provides that
directors should be subject to re-election at intervals of no more than three years. Whilst a move
to a one-off re-appointment of all directors might seem significant, some companies have
already adopted shorter terms. For example, annual re-elections of all directors take place at
Astra Zeneca, BP, Unilever and Vodafone and this is seen as good practice in the US and Canada
(although the regimes differ). Moreover if a company proposed a rights issue which
shareholders rejected at a general meeting, the board would be expected to take responsibility
and resignations of key board members would be likely.

5.12 As issuers renew their allotment authorities at AGMs the revised process would be
reviewed annually allowing issuers and shareholders to revisit the arrangements on a
regular basis.

5.13 Moving to a higher allotment ceiling but also having a one-third limit at which directors
could allot shares without having to seek re-election could influence issuers to undertake issues
at smaller discounts.

5.14 The ABI is taking forward work on their recommended allotment limit. It will be for each
issuer together with their advisers to assess whether to seek shareholder approval at AGMs for a
higher allotment ceiling.

6 Financial Reporting Council: The Combined Code on Corporate Governance; June 2008.
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Conclusion

5.15 If greater use were made of AGMs to empower directors to allot a higher proportion of
shares the need for general meetings as preludes to rights issues could be reduced. This would
give issuers a greater ability to announce and launch their rights issues at the same time and
prevent an effective doubling of the duration of the rights issue process.

5.16 The Group invites the ABI to review the allotment guideline in the light of the Group’s
recommendation that it is increased to 66 per cent for compensatory pre-emptive issues of
shares, subject to certain safeguards for issues over 33 per cent and these provisions being
reviewed by the ABI after three years.
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14 day rights issue
subscription period

The Listing rules should be amended to allow rights issue periods of 14 calendar days

Legislative change should be made at a later date to accommodate statutory rights issue
periods of 14 clear days.

Background

6.1 When an issuer undertakes a rights issue it invites existing shareholders to subscribe for new
shares in proportion to their existing shareholdings. This is the right of pre-emption and it is
derived from the Second Company Law Directive'. At the same time the issuer provides existing
shareholders with a tradeable entitlement to their pre-emption rights®. This “nil-paid”
entitlement may be bought and sold during the rights offer period. Accordingly, the shareholder
has a choice of whether to:

« accept the offer and subscribe for the shares at the issue price;
. sell the nil-paid rights;

« do nothing, in which case alternative subscribers will be sought at the end of the
rights issue and any proceeds above the issue price, less expenses, will be passed to
the shareholder?; or

« do a combination of the above three options.

6.2 The 'rights issue period” is this subscription period and during which there are dealings in
nil-paid rights. It currently lasts about three weeks, the precise duration depending upon
whether the issue is made in compliance with the statutory pre-emption rights.

6.3 The minimum duration of the pre-emption period under the directive is 14 days although it
has been implemented into the Companies Act 1985 with a minimum period of 21 clear days®.

6.4 Both the EU® and the UK® legislation allows shareholders in general meeting to disapply the
statutory pre-emption rights. Issuers can therefore choose to have either:

«  a statutory rights issue — sometimes called a Gazette route’ rights issue; or

« anon-statutory rights issue — where the company has disapplied the statutory pre-
emption rights.

! Directive 77/91/EEC; Article 29. The Companies Acts provides that a company shall not allot equity securities to any person unless they have first been
offered to shareholders on the same, or more favourable terms, and in proportion to their existing holdings.

This is achieved through the issue of a Provisional Allotment Letter (PAL) or a credit to a CREST account.

FSA Handbook: Listing Rules 9.5.4R; Rights issue.

Section 90(6) Companies Act 1985.

77/91/EEC, Article 29(4).

Section 95 Companies Act 1985.

This name derives from a requirement in section 90(5) Companies Act 1985 that where there are overseas shareholders notice of the share offer, or
the offer itself, is to be published in the London Gazette.

N o g~ W N
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6.5 Most rights issues by listed companies in practice are undertaken on the non-statutory basis
because it confers certain practical flexibilities over a Gazette route rights issue. This includes a
slightly shorter timetable provided by the Listing Rules® as the Companies Act requires 21 clear
days for the rights issue period. It also allows overseas shareholders to be excluded from the
public offer and for their entitlements instead to be sold for their benefit.

Analysis

6.6 The practice of rights issues lasting for three weeks dates from a period of far less
sophisticated communication options — with hand and post delivery the only feasible options. If
a shareholder were away for two weeks there would still be one week left for the shareholder to
act. The emerging presumption now is that an acceptable proportion of shareholders should be
contactable at most times and in most places and that this is a better premise going forward for
equity market participants and their advisers. This point is pivotal to any significant improvement
in UK rights issues.

6.7 One week might be the ideal period for a rights issue. Combining it with the simultaneous
announcement and launch of the rights issue would enable the issuer to receive the proceeds of
the issue the following week. It would also minimise concerns about market abuse because one
week is perceived as being too short for large-scale abusive short selling strategies to be
implemented and reduce exposure to price volatility.

6.8 Whilst a one week rights issue is aspirational however, it will not provide sufficient time to
the market as it currently operates. Indeed there will be some challenges with a 14 day rights
issue subscription period.

6.9 Private client managers would have less time in which to advise clients and receive funds;
and the deadlines for clients’ instructions for tail swallowing® would have to be earlier.
Institutional clients will have less time for instructions to pass through the complex holding
chains. Also, where stock has been lent custodians will have to reclaim it more promptly. The
shortening of the timetable will require changes but these could lead to the possibility of shorter
rights issue periods in the future.

6.10 The Group convened a working party to consider practical changes that would ensure an
orderly transition to a shorter period. Issues raised by firms focused on greater use of electronic
dissemination of documentation — in particular ensuring prospectuses are available online
immediately™. The importance of clear summaries of the prospectus material that can be used in
disseminating the information was also stressed and will be considered as part of the PD review.

6.11 Shortening the rights issue period from three to two weeks will also require alteration to
the rules and regulations governing the process.

6.12 An amendment to the listing rules will be required as follows:
“9.5.6RA listed company must ensure that the offer relating to a rights issue remains open for

acceptance for at least 2+ 14 days.”"

6.13 Whilst fewer rights issues use the Gazette route it would still be appropriate that the
statutory rights issue period should be reduced from three to two weeks. The relevant sections
of the Companies Act 2006 do not come into force until 1 October 2009 and the change to a

8 FSA Handbook Listing Rules 9.5.6R; Rights issue.
The practice of an investor selling sufficient nil-paid rights to fund the take up of the balance.
10 ksp Handbook: Prospectus Rules 3.2.4R already provides for website publication of prospectuses; the market is identifying a need for the immediate
availability of prospectuses via websites to be normal practice.
Underlining indicating suggested new text and striking through indicating suggested deletion.
Sections 560-577 Companies Act 2006.
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rights issue period of 14 clear days could then be made using secondary legislation. Legislative
amendments, to both the 1985 and the 2006 Companies Acts, could, with considerable
difficulty, be used to effect the change now; but, as the non-statutory route offers a practical
and well used method of making rights issues, a change to the Companies Act 2006 after
October 2009 would be a better way forward and BERR has agreed to take forward consultation
on this point in co-ordination with the UKLA consultation on its rule changes.

6.14 It would make sense that the duration of open offers was similarly amended (and indeed
other proposals will in any event require changes to the duration of open offers). The current
requirement that open offers not otherwise having to be open for 21 clear days have to be open
for subscription for at least 15 business days is contained in a London Stock Exchange (LSE)
rule™. Reducing the open offer period to ten business days would roughly match the reduction
to a 14 calendar day rights issue period.

6.15 A related question is whether the timetable should be harmonised on business days or
calendar days. It may be more appropriate that the rights issue subscription period should last
ten business days, rather than 14 calendar days; this difference is significant where offers are run
over extended bank holiday periods such as Christmas and Easter.

6.16 Although the Second Company Law Directive requires a minimum pre-emptive period of
14 days, and this has been enacted as a minimum 21 day period, issuers disapplying statutory
pre-emption rights are able to turn off that requirement and choose a shorter period than 14
days in which to make their offer. The proposal to limit a Listing Rules compliant rights issue to a
minimum of 14 calendar days takes the rights issue period to what is seen as an optimal
duration in the current market.

Conclusion

6.17 The Listing Rules should be amended to allow 14 calendar day rights issue subscription
periods. Where an issuer has obtained sufficient authorities at its AGM, this will mean that an
issuer could receive the issue proceeds approximately two-and-a-half weeks after the
announcement of the rights issue. If the market can develop systems and strategies which
would allow for a subscription period of less than 14 days then the relevant provisions should be
further amended to allow for this.

6.18 Legislative change to accommodate rights issue subscription periods of 14 clear days
should be pursued in October 2009.

6.19 The Consultation on shortening the timetable should also consider whether greater use of
business days is appropriate.

6.20 The importance of clear summaries of prospectus materials that can be used in
disseminating the information will be considered as part of the PD review.

. London Stock Exchange; Admission & Disclosure Standards; October 2008; paragraph 3.9.
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Running a rights issue
during the general meeting
notice period

A form of a conditional rights issue could be considered.

Background

7.1 For the reasons given in the preceding sections it would be much more efficient if the
general meeting notice period and rights issue subscription periods could be run concurrently
rather than consecutively. Indeed, this is the way that open offers are usually conducted:
shareholders are given an entitlement to take up shares in the open offer at about the same
time as they receive notice of the general meeting on which the open offer is conditional. The
closing of the open offer and the general meeting can then take place on or about the same
day. This arrangement does not create a hazard to the open offer entitlements in the event that
the open offer is not authorised because there is no trading in the entitlements.

7.2 By contrast there is trading in nil-paid rights in a rights issue and, were the rights issue itself
conditional on the subsequent approval of shareholders, there would need to be satisfactory
arrangements to deal with the consequences of the issuer failing to obtain the required
authority. In particular those arrangements would need to address the consequence of there
having been trading in nil-paid rights. Whilst it is true that rights issues are almost without
exception approved by shareholders, there nevertheless need to be contingencies to deal with
the issuer which fails to secure shareholder approval.

7.3 The question then is whether there is a satisfactory method by which a “conditional” rights
issue might be made.

Analysis

7.4 A comparison is sometimes made between the conditional trading before an IPO" and a
conditional rights issue. That analogy has its limitations as grey market® dealing in IPOs is
restricted to professional players and lasts just three or so days. A rights issue is proposed to be
open for 14 calendar or clear days and is available to all who are able to access public markets.

7.5 Three main models have been suggested for allowing conditional rights issues:
. conditional dealings model;
o forward settlement model; and

. conditional instrument model.

! Initial Public Offer.
or “when issued dealing”.
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Conditional dealings model

7.6 This model would allow dealings in nil-paid rights on a conditional basis. Settlement under
CREST would be on the usual T+ 1 arrangement for rights issues. If the resolutions empowering
the rights issue are not approved then dealings in the nil-paid rights would have to be reversed.
In practice this would be very difficult. Alternatively, the trades could be left as they stand in
which case the ultimate buyer of the rights would have paid for a right that is worthless. Either
way this model should be discarded as risking the possibility of many thousands of trades having
to be unwound or alternatively being the subject of bilateral claims.

Forward settlement model

7.7 This model allows trading in the nil-paid rights but delays CREST settlement until two days
after the general meeting approving the rights issue. This would ensure that the trades can be
more easily unwound in an orderly manner should the general meeting of the company decide
not to approve the rights issue.

7.8 If the general meeting does authorise the rights issue there will be a considerable number of
outstanding trades and these may take longer than one day to settle.

7.9 This model could satisfactorily allow a conditional rights issues for dematerialised holdings.

7.10 A purchaser of a PAL® that has not been entered into CREST, however, would need to
unwind the trade via their broker.

7.11 Delayed settlement is likely to lead to market participants needing to meet additional
margin requirements within the clearing and settlement system as the trades in nil paid rights
would be open for much longer than the current T+1 trading model for rights.

Conditional instrument model

7.12 In this model, a conditional instrument evidencing an entitlement to nil-paid rights is
unconditionally dealt and settled on the usual T+ 1 basis. The instrument is issued
unconditionally but the entitlement it confers is conditional upon the rights issue resolutions
being approved at general meeting. If the rights issue is approved shares can be issued. If the
rights issue is not approved the conditionality within the instrument is not met and no shares
will be issued. In this event the ultimate holder of the instrument will receive no value. This
model is similar to the first except that it removes the need for any unwinding of trades or
claims because the risk of the rights issue failing is borne solely by the person who may come to
own the rights instrument at the time of the general meeting.

7.13 The advantage this model gives of securing unconditional dealings needs to be contrasted
with the disadvantage to the investor who could end up holding a worthless instrument if the
rights issue is not approved. The market might develop ways to discount the risk of general
meeting failure into the trading price. This would mean that shareholders choosing to sell
rather than take up their rights would not be compensated for their rights to the extent that
they are now.

7.14 This model may mean that conditional rights could not be acquired in the market
by investment managers whose mandates did not permit investment into such
conditional instruments.

s Provisional allotment letter.
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7.15 In a conventional rights issue where a general meeting has to be held, shareholders are
asked first to consider whether to authorise a rights issue and then subsequently asked to
choose what to do with their own rights.

7.16 Where these two decisions are not separated a dissenting shareholder could exert a
disproportionate influence over the rights issue. If one shareholder was perceived as likely to
succeed in voting down the rights issue that could have an influence on other shareholders’
take-up of nil-paid rights.

7.17 The dynamics for shareholders who are underwriters and sub-underwriters would also in
theory be changed because they would be able to vote against those rights issues where a
serious risk of their having to take up their underwriting commitments had developed.

7.18 The London Stock Exchange has a rule* that requires conditional trades to have the prior
approval of the Exchange’s Market Supervision department. The reason for this is to ensure that
conditional trades do not take place where one party has influence over the outcome of the
trade. In a conditional rights issue a shareholder who is entitled to vote at the general meeting
would be able to sell rights to third parties and retain influence over the outcome of the general
meeting, and therefore the trade.

7.19 In a conventional rights issue the underwriting is unconditional once the rights issue is
approved at general meeting. With a conditional rights issue the underwriting would have to
remain conditional during the rights issue period.

7.20 Whilst the forward settlement model would accommodate conditional trading in nil-paid
rights there will be an adverse effect on trading in the underlying shares during the rights issue.
For example, if a share price is trading at 200p before the rights issue and its TERP® is 150p, then
if the rights issue is not authorised at the general meeting the share price would, theoretically,
return to 200p. The price movement would be greater with a deeply discounted rights issue.
This is not an issue with open offers as the discount is limited to 10 per cent®.

7.21 The FTSE 100 index includes new shares issues in its index from the ex-date’. In each of the
three models the shares goes ex on announcement. The result of the general meeting therefore
would affect not just the issuer, but also indices and their tracker funds.

Conclusion

7.22 A conditional rights issue would provide a method of allowing rights issues to be made on
much shorter timetables.

7.23 The conditional dealings model which would risk many thousands of trades needing to be
unwound poses unacceptable risk in terms of market orderliness and reputation. The forward
settlement model appears to offer an acceptable form for a conditional rights issue at least so
far as CREST participants are concerned. Equally the trading of rights which are expressly
conditional appears in theory to offer a way of avoiding a disorderly market should the general
meeting fail to give approval for the rights issue.

7.24 The Group recommends that the legal and regulatory framework should at least permit
either of the forward settlement or conditional instrument models to be used. It should be for
the market to determine whether conditional dealing in nil paid rights should be deployed as a
means of shortening the rights issue process.

Rules of the London Stock Exchange; Conditional Trades; rule 1540.
See paragraph 8.8 for an illustration of TERP, the Theoretical Ex-Rights Price.
FSA Handbook: Listing Rules 9.5.10; Discounts not to exceed 10 per cent.

4
5
6
7 The date after which a buying party is not entitled to a benefit (e.g. to dividend or to participate in a rights issue).
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Additional capital raising
methods

The UK offer repertoire might be expanded to include two additional compensatory pre-
emptive offer methods: the open offer with compensation; and the RAPIDS model.

Background

8.1 The shareholder right of pre-emption is the right for shareholders to purchase shares before
that opportunity is offered to others. The statutory requirement in the UK comes from Article 29
of the Second Company Law Directive’ which states: “Whenever the capital is increased by
consideration in cash, the shares must be offered on a pre-emptive basis to shareholders in
proportion to the capital represented by their shares.”

8.2 In the UK pre-emptive share offers are made either by an open offer or by a rights issue. The
rights issue is often seen as a more attractive version for shareholders because it delivers the pre-
emptive right and also delivers compensation for shareholders that do not exercise that right.

Open offers

8.3 The open offer? is the simpler of the pre-emptive share offers. Shareholders are entitled to
subscribe for shares in the issuer pro rata to their existing holdings. Those shares not taken up
by shareholders are taken up by other investors. The shareholder has a simple choice of whether
or not to take up the offer. Open offers do not give shareholders the right to sell their pre-
emptive entitlements.

8.4 Open offers work well when the shares are issued at a price close to the existing share price.
If an open offer were to be made at a significant discount to the existing share price the existing
shareholders who do not take up their entitlements would suffer a reduction in the value of
their shareholdings. This can be illustrated with a simple example:

« acompany, with 100 million shares that trade at 100p each, makes a one-for-one
open offer at 70p per share®;

« ashareholder who had an original holding of 1,000 shares who takes up the
entitlement in full will have 2,000 shares worth £1,700; and each share will now be
worth 85p; and

« the shareholder who originally held 1,000 shares but who did not take up their
entitlement will be left with shares worth a total of £850; a loss of £150.

8.5 Because open offers made at discounts lead to this dilution in value for the non-accepting
shareholder the Listing Rules limit the discount to a maximum of 10 per cent*. The recent open
offer by Barclays plc announced on 25 June 2008 was priced at a 9.3 per cent discount.

" Directive 77/91/EEC.
No distinction is made here between open offers and placings with clawback.
s In order to give this theoretical example Listing Rule 9.5.10R, which limits open offer discounts to 10 per cent, has been ignored.
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8.6 Very rarely secondary issues of shares are made at above the prevailing market price. In these
circumstances the value of the non-accepting shareholder’s shareholding is increased. But
market practice is to issue shares at a discount and rights issues allow shareholders to sell the
value arising from that discount.

Rights issues
8.7 The shareholder in a rights issue has the choice to:
o  take up the rights;
. sell the rights; and
« do nothing and receive the proceeds of a sale of the rights.

choices (ii) and (iii) are not available in an open offer.

8.8 The difference between open offers and rights issues can be shown by re-working the
example above as a rights issue:

« acompany, with 100 million shares that trade at 100p each, makes a one-for-one
rights issue at 70p per share;

« ashareholder who had an original holding of 1,000 shares who takes up the rights
in full will have 2,000 shares worth £1,700; each share will now be worth 85p (as
with the open offer example); and

« the shareholder who originally held 1,000 shares but who did not take up their
rights will be left with shares worth a total of £850; but the shareholder may be
able to sell the rights at the theoretical ex-rights price® (85p) less the issue price
(70p) and receive £150 in cash. This together with the new value of the shares
equals the shareholder’s original £1,000 value in the company.

8.9 In theory the value that non-accepting shareholders receive in a rights issue can be the same
whether they take up their rights, sell those rights or do nothing and receive the proceeds of a
sale of the rights.

8.10 The Listing Rules do not limit the discount at which a rights issue may be made.

Analysis

8.11 Pre-emptive offerings in the UK are polarised between the non-compensatory open offer
and the compensatory rights issue.

8.12 The great strength of the rights issue is that the pricing discount is theoretically available to
shareholders in the form of nil-paid rights which they can sell to preserve the value of their
investment. In practice, a successful rights issue delivers this value to shareholders but in volatile
markets and with individual issuers there may be little or no value in the nil-paid right. As
already stated, a weakness of the conventional rights issue is that it provides a three-week
period in which the value in the nil-paid right is vulnerable to trading strategies that seek to
extract the value in the nil-paid right. This vulnerability is made worse if there is a gap between
the announcement of a rights issue and its launch. Recent rights issues have been priced at large
discounts to make them more attractive. Large discounts put large potential values on the nil-
paid rights which the market can realise by short selling. The individual who has short sold a

4 FSA Handbook: Listing Rules 9.5.10; Discounts not to exceed 10 per cent.
5
TERP
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rights issue has successfully extracted value whereas the investor who takes up their rights is
taking a view on others not extracting the value during the rights issue period.

8.13 Against this background, analysis of international best practice and discussion with market
participants has identified some additional capital raising methods which might prove
acceptable in the UK market. Common to both is the aim of shortening the period during which
the issuer’s offer is exposed to market volatility and potentially abusive practises and preserving
compensation for shareholders. These additional approaches are:

« the open offer with compensation; and

. the RAPIDS model.

Open offer with compensation

8.14 An open offer with compensation takes the open offer, removes the Listing Rule restriction
on the discount and adds to it one of the choices available to a rights issue: the choice to do
nothing and receive the proceeds of a sale of the shares not taken up. At the end of the open
offer the shares not taken up (the “rump”) would be sold in the market. The issuer receives the
issue price and the non-accepting shareholder receives any value above that. In the example
above, if the rump shares are sold at 85p each the issuer will receive 70p and the non-accepting
shareholder 15p. This is the same value that would be expected from the sale of nil-paid rights
during a rights issue.

8.15 Since there is no trading in nil-paid rights there would appear to be less reason why in this
model the open offer and, if necessary, the general meeting notice period should not be run
simultaneously thus reducing the duration of the process.

8.16 The London Stock Exchange currently requires open offers to be open for 15 business
days®. If our proposals in section 5 above are adopted, this would in the case of an open
offer with compensation have to be moved to 10 business days to match the 14 calendar day
rights issue.

8.17 This approach would not permit the practice of tail swallowing. Some have suggested it
could also reduce the compensation received by some investors who did not subscribe
compared with what they would receive by selling their rights at the start of the process.

This would have to be weighed against the benefit of the process being completed much
more quickly.

8.18 It will be necessary to clarify whether or not this model presents unfavourable
tax consequences.

The Australian RAPIDS model

8.19 The Australian RAPIDS” is similar to an open offer with compensation in that there are no
nil-paid rights and that at the end of the offer period the rump shares are sold with the issue
price going to the issuer and any value in excess of that going to the non-accepting
shareholder. RAPIDS differs from the open offer with compensation in that it splits the pre-
emptive offer between wholesale and retail shareholders and runs the wholesale offer on an
accelerated timetable.

8.20 A RAPIDS offer starts with a four-day offer to wholesale shareholders that is immediately
followed by a circa three week retail offer. Both offers are made at the same price with the

6 London Stock Exchange; Admission and Disclosure Standards; July 2005; para 3.11.
7 Renounceable Accelerated Pro-Rata Issue with Dual-bookbuild Structure; as developed by Macquarie Bank.
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wholesale offer settling on T+10 and the retail offer on T+26. These times are indicative and
could be adjusted.

8.21 The offer works best where an issuer has a significant wholesale shareholder base.
Depending on the register split between wholesale and retail, experience suggests that between
60 per cent to 80 per cent of offer proceeds are received by the issuer within 10 days.

8.22 Each offer is followed by a book build to sell the rump shares. Each offer will produce a
different sale price for the rump being sold but the Australian experience is that they are quite
similar and that in just over half of all RAPIDS the retail bookbuild clearing price has exceeded
the wholesale bookbuild clearing price.

8.23 RAPIDS presents three challenges:
o splitting the register;
. speed of action; and

« equal treatment of shareholders.

Splitting the register

8.24 In Australia a split between retail and wholesale is achieved by setting a threshold of, say,
100,000 shares which also satisfies a prospectus exemption requirement of an offer value of at
least A$500,000. The share register is split by the issuer working with share register consultants.
It requires an analysis of omnibus and nominee custodian accounts to identify the beneficial
shareholders. Discussions with custodians and others suggest that these issues can be
addressed. However, in the UK the use of omnibus nominee accounts is very prevalent.

Speed of action

8.25 Institutional shareholders have stated that only a short period of time is needed to make
their decision regarding a rights issue. However, the communication chain can add considerable
delay as the custodian must seek instruction from the fund manager.

Equal treatment of shareholders

8.26 Article 42 of the Second Company Law Directive® requires the laws of Member States to
“ensure equal treatment to all shareholders who are in the same position”. This is echoed in
Listing Principle 5. The Group understands that a RAPIDS style issue may meet the principle of
equal treatment of shareholders but further work will be required to identify what form of
segregation might specifically be compliant with the principle.

8.27 The RAPIDS model in Australia incorporates a number of features which would not
necessarily lend themselves to the UK. The wholesale offer is made before a prospectus is
formally issued (sometimes a draft is made available) and share dealings are suspended during
the wholesale offer. In the UK and in the absence of an applicable exemption a prospectus must
be issued before an offer is made and market and regulatory practice is to avoid suspensions
where possible.

8 Directive 77/91/EEC.
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Conclusion

8.28 UK pre-emptive offers are currently made either via a rights issue which provides
compensation for the non-accepting shareholder, or via the open offer which provides no such
compensation. The repertoire could be expanded to include two more compensatory pre-
emptive offer methods: the open offer with compensation; and the RAPIDS model. The models
in summary are:

preemptive compensatory discount
open offer Yes No 10 per cent limit
rights issue Yes Yes unlimited
open offer .W'th Yes Yes unlimited
compensation
RAPIDS model Yes Yes unlimited

8.29 The RAPIDS model shows the advantage of accelerated pre-emptive offerings. The issuer
receives the majority of funding ten days after the launch of the offer. As the offer period is just
four days there is little time for market strategies that extract value from the wholesale offer.
During the longer retail offer there is little incentive as the majority of the new shares will have
been issued.

8.30 The Group recommend that the open offer with compensation should be available to
market participants who would be free to adopt the process. This will require some amendment
of UK regulation:

«  making clear in the FSA Listing Rules that an open offer is akin to a rights issue so
that the Listing Rules do not impose a 10 per cent limit on the discount. The UKLA
will consult on such an amendment and the benefits and drawbacks of a model
based on compensation; and

«  the LSE rules would also need amendment to bring the open offer with
compensation subscription period to 10 business days.

8.31 The RAPIDS model could also be adopted in the UK but further work would need to be
undertaken — around defining the basis of the wholesale/retail split, the mechanics of splitting
the register and clarifying whether equivalent tax treatment would be possible. The FSA will
undertake further informal discussions on the usefulness of progressing with further work to
introduce more accelerated right issue models including for this purpose the RAPIDS model.
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Underwriting

The market would be assisted by increased clarity of information for issuers.

Background

9.1 Issuers usually seek underwriters for their rights issues to guarantee that they will receive the
intended funds. Lead underwriters are appointed who undertake to subscribe, at the issue price,
for any of the shares not taken up in the rights issue. There is a contractual relationship between
the issuer and the lead underwriters who receive a fee for their services. The lead underwriters
then pay fees to the sub-underwriters to lay off some or all of the risk. Lead underwriters are
typically investment banks who will also act as overall financial adviser and sponsor' to an issuer.
The combination of these roles accentuates the importance of clarity between underwriters

and issuers.

9.2 Underwriting contracts remain conditional and also capable of termination until the start of
the rights issue subscription period. Once the rights issue period starts the underwriting
conditions and termination rights fall away and the issuer is assured® of receiving the proceeds
of the rights issue. Underwriting therefore plays an extremely important role in successful
capital raising.

9.3 Most rights issues are fully underwritten. Occasionally an issue is not underwritten but
instead is made at a deep discount; that is, the new shares are issued at a price as low as, say,
half the existing market price. A deep discount creates more value in the nil-paid right and
creates an incentive for shareholders to subscribe for shares so as to avoid financial dilution.
Recent practice has been to both underwrite and to price rights issues at deep discounts.

9.4 The underwriting agreement commits the lead underwriters to seek to place in the market
the shares that are not subscribed for in the rights issue (known as the underwriting “rump”).
Underwriters will then take onto their books and will manage appropriately such shares as could
not be sold in the rump sale at an acceptable price — the “stick”. In theory this could amount to
the entire share issue and so the lead underwriters will protect their position by laying off some
or all of their underwriting risk with sub-underwriters.

9.5 Twenty years ago it was normal for the entire issue to be sub-underwritten by institutional
shareholders. In that environment there was an understanding that sub-underwriters took the
‘rough with the smooth’ - that is, the occasional loss being covered by the greater number of
profitable sub-underwritings. For a number of reasons however that sub-underwriting
“community” no longer exists. Instead lead underwriters now need to look to a wider, more
disparate, group of participants many of whom will take a more short term transactional view of
the risks and opportunities of each capital raising. This includes hedge funds whose pricing of
their participation in sub-underwriting may be based upon a short selling trading strategy.

The Listing Rules require listed issuers to appoint a sponsor when issuing a prospectus or circular to shareholders.
Barring force majeure events.
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9.6 Following a referral in November 1997, the then Monopolies and Mergers Commission
published a report in 1999 on the supply of underwriting services in the UK®. It found complex
monopoly situations with standard fees in the provision of both lead underwriting services and
sub-underwriting services. The report concluded that “the most appropriate remedies are likely
to be those which increase transparency and the information available to companies”. Since that
report there have been very considerable changes within the underwriting community and the
provision of underwriting services. However, the Commission’s observation of the critical
importance of transparency in the relationship between shareholders, issuers, underwriters and
sub-underwriters remains pertinent.

9.7 The regulatory restrictions on the risk mitigation strategies of underwriters and sub-
underwriters arise from two areas:

«  the restrictions imposed by the market abuse regime; and

o  the fact that underwriting is a regulated activity.

Market Abuse

9.8 The firm underwriting a share issue may be in possession of inside information relating to
the issuer. One example of an area of vulnerability for underwriters is the information they may
have about the take up of rights. This is likely to become more precise nearer the final
acceptance date. This information will not become publicly available until after the

acceptance date.

9.9 The effect of being in possession of inside information is that the firm is restricted from
dealing on the basis of it, as to do so could result in the firm engaging in market abuse under
the Financial Services and Markets Act 2000 (FSMA), or committing the criminal offence of
insider dealing under the Criminal Justice Act 1993. The underwriting firm may also be engaging
in market abuse if it deals on the basis of information not generally available to others.
Accordingly for so long as information about the take up of the rights remains unpublished and
otherwise not discounted in the market underwriters with access to that information will need
to be careful to avoid basing a trading strategy on such information.

Underwriting as a regulated activity

9.10 Underwriting securities or contractually based investments as a principal is potentially a
regulated activity under FSMA and the Regulated Activities Order and therefore subject to FSMA
and the rules made under it. Those carrying out underwriting in the UK will generally need to be
authorised persons, and as such will be subject to the FSA’s Handbook of Rules and Guidance
(Handbook). Underwriting is also included under the definition of “investment service” in FSMA
(and for those not covered by FSMA but covered by the Markets in Financial Instruments
Directive (2004/39/EC) (MiFID)) and this gives rise to the conduct of business and conflict of
interest rules that apply to underwriting firms.

9.11 The main rules in the Handbook that will apply to underwriters are the Conduct of Business
sourcebook (COBS) and the conflict of interest requirements within the Senior Management
Arrangements, Systems and Controls (SYSC) sourcebook.

9.12 The application of COBS to the lead underwriter will ultimately depend on the classification
of their client, the issuer of the shares. MiFID and, as a result, COBS lay down different
requirements depending on the type of client the authorised person is acting for. There are three
classifications: retail; professional; and eligible counterparty (ECP). The ECP regime does not

3 Competition Commission; Underwriting services for share offers: a report on the supply in the UK of underwriting services for share offers; Cm 4168;
24 February 1999.
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apply to underwriting services. Issuers as professional clients benefit from the requirement that
the underwriter must act honestly, fairly and professionally in accordance with the best interests
of its clients. This may not be compatible with a short selling strategy particularly if it may
depress the proceeds of the rump sale.

9.13 With regard to the conflict of interest requirements in SYSC, these apply to a lead
underwriter formulating its trading strategy in respect of the shares of the issuer. When
underwriting an issue the best interests of the issuer client could be interpreted as including an
obligation to use best endeavours to place the shares in the rump at or above the issue price.
Where an underwriter is short selling those shares this could perhaps have a negative effect on
the share price and could be said to be in conflict with the client’s interests. If a firm is also
involved in the wider management of a share issue (for example as a financial adviser) this may
also lead to a conflict as to the success of the issue as a whole.

9.14 Under the MIFID conflict of interest regime (implemented in SYSC) a firm must take all
reasonable steps to identify conflicts, keep and regularly update a record of the kinds of service
or activity carried out by or on behalf of the firm, manage any conflicts in accordance with a
conflict of interest policy and, if those arrangements are not sufficient, disclose the conflict of
interest to the client and obtain its informed consent.

Analysis

9.15 The underwriting market has changed over the last twenty years. Current practice is no
longer for entire rights issues to be fully sub-underwritten. Lead underwriters may retain a
portion of the risk themselves and there has been an increasing involvement in sub-underwriting
by other market participants such as hedge funds.

9.16 The substantial changes in underwriting in recent years suggest that the underwriting
product is becoming more diversified which further highlights the role that transparency has
to play.

9.17 Some surprise has been expressed that underwriters and sub-underwriters may short sell
the shares of companies they are underwriting. In the case of a lead underwriter clarity in the
underwriting engagement letter and agreement about whether, and if so how, short selling
might be deployed is necessary if the issuer client is to be in a position to give its informed
consent to something which may be adverse to its interests.

9.18 As explained above there are existing regulatory requirements which place some limit on
short selling in rights issues. In addition, the FSA has in the course of 2008 introduced some very
specific emergency measures — and the FSA will be consulting on whether it is appropriate to
continue with such measures.

9.19 Institutional shareholders potentially have a role to play in limiting short selling strategies
in rights issues. This is because the shares in their portfolios are likely to be lent by custodians
to short sellers who need to borrow to cover their positions. That said, fund managers may
not under the present terms of their agreements with custodians be always able to control
stock lending.

9.20 A further area which has given rise to uncertainty in the rights issue process has been the
circumstances in which it is possible for the underwriter to terminate the underwriting
agreement. The underwriter may usually terminate the agreement if there is a breach of
warranty, undertaking or another obligation that is material to the underwriting agreement or
the share issue. There may also be a “material adverse change” clause (MAC) and a force
majeure clause which could entitle the underwriter to terminate the agreement. Material
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changes for this purpose may be widely defined, extending to ratings downgrades and even
non-routine engagement by the issuer with regulators and central banks.

9.21 The substance of the underwriting agreement is a commercial matter between the
contracting parties and not in the first instance a regulatory matter. Shortening the rights issue
process will serve to reduce the impact of MAC clauses and in practice concerns about their
creeping scope should also lessen. However, there is a need to consider information disclosure
on underwriting and MAC clauses as part of the work on rights issue prospectuses. For example,
the Group suggests that for a simplified prospectus information is given on the circumstances in
which an underwriter may withdraw and certain other information

(see Annex E).

9.22 The increased complexity of the underwriting market and the changing dynamics of risk
mitigation strategies make it more difficult for issuers to make a full and informed evaluation of
the terms on which an issue will be managed. Against this background it would be desirable if
some informational material were prepared by market participants which would provide a
checklist of relevant issues and potential issues for issuers to ask when engaging underwriters
and issue managers.

9.23 Although institutional shareholders have now a proportionately lower holding in publicly
traded issuers they continue to be a potentially significant source of conventional sub-
underwriting. Collectively they have suggested that greater use of offsetting in sub-underwriting
would serve to encourage their participation and thereby assist in reducing the overall risk of
failure of an issue. Offsetting allows the sub-underwriting institutional shareholder to reduce its
underwriting exposure to the extent to which it takes up its pre-emptive entitlement in the rights
issue. Because of the potential impact on other sub-underwriters, clarity and transparency of
offsetting would seem desirable. There is a perception that offsetting is prohibited in some way.
This is not so. However greater use of offsetting is likely to enhance the need for transparency
between the issuer, underwriter and sub-underwriter on its use.

Conclusion

9.24 The UK underwriting market has changed over recent years. There has been a move away
from the traditional underwriting model which was broadly understood by all parties. In the
changed underwriting market the need for greater clarity between the issuer and underwriter as
to what can be expected of all the parties in the rights issues is of increased importance.

9.25 As well as the need for clarity, underwriters should have regard to their client facing
obligations to identify and avoid or, if possible, appropriately manage conflicts of interest. This
in particular includes identifying any intention or capacity to sell the issuer’s securities short.

9.26 Underwriters also need to guard against using any inside information when deploying a
short selling strategy.

9.27 Sub-underwriters are less constrained in using short selling strategies. It is important that
underwriters should provide information to issuers about how they will approach sub-
underwriting and the make up of those who will be involved. This will put the issuer in a
position to negotiate terms which might better protect its interests.

9.28 There is scope for the FSA to facilitate the development by market participants of non-
prescriptive guidance on the issues that an issuer could usefully consider when embarking on a
capital raising by way of a rights issue.
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9.29 The question of whether there should be more general controls on short selling or controls
that should operate in the context of rights issues will be consulted on by the FSA.
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Short selling

Moving to a shorter two week rights issue subscription period that can be launched on
announcement will considerably reduce the potential for abusive short selling on rights
issues. The FSA has as a regulatory response to current market conditions imposed
controls on short selling.

Background

10.1 On 13 June 2008 the FSA announced short selling disclosure rules for the stocks of
companies conducting rights issues. The rules were made without public consultation amid
concerns that the severe volatility in the shares of companies conducting rights issues was
potentially damaging to issuers and to confidence in the fairness and quality of the UK market.

10.2 The Rights Issue Review Group was established after this event on 14 July. Short selling was
therefore an important area of concern to the Group in its examination of the orderliness of
markets during rights issues.

10.3 Subsequently, on 18 September the FSA announced additional rules that prohibited short
selling in 32 publicly quoted financial companies. The FSA also stated in that announcement
that a comprehensive review of the rules on short selling will be published in January 2009.
Consequently, the Group is not putting forward specific recommended measures on short
selling but instead makes a number of observations.

Analysis

10.4 The rules the FSA announced in June (“June short selling rules”), require persons with a
significant short position of 0.25 per cent or more of the issued shares of a company
undertaking a rights issue to disclose to the market their identity and that they have such a short
position.

10.5 The rules the FSA announced in September prohibit the creation or increase of a net short
position in 32 publicly quoted financial companies and require daily disclosure of significant net
short positions. These rules are to remain in place until 16 January 2009".

10.6 There are concerns that short selling can adversely affect rights issues. An important reason
for having a period of nil-paid dealing is to allow existing shareholders, who either are notin a
position to invest additional money in the issuer or who choose not to do so, to realise the value
in their right to subscribe and so avoid financial dilution. In certain markets, shareholders could
be deprived of this facility and instead the value which they may have otherwise received is taken
by short sellers following the share price down to the rights issue price. A fully underwritten
deeply discounted rights issue by a very large issuer represents a significant amount of potential
value in the nil-paid rights. This type of issue combined with long rights issue periods and short

! The FSA published its 30 day review of the short selling measures on 22 October and from 31 October once a disclosure of a short position has been
made, additional disclosures are now only required when the short position changes.
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sellers assured of the underwriters having to buy at the rights issue price are an incentive to the
efficient market to actively extract this value rather than leave it to the more passive investor.

10.7 Running a rights issue on a short timetable will greatly reduce the exposure to price
volatility and the phenomenon of value capture by short sellers. If a rights issue were to be
launched at the same time that it is first announced and if the rights issue period is reduced
from three to two weeks this should go a considerable way to facilitating orderly markets.

Other points arising from short selling include:

10.8 An argument put forward against disclosure of short positions is that some investors will
seek to emulate the short positions disclosed by sophisticated market participants.

10.9 The June short selling rules merely created a threshold for a one-off disclosure. A short
seller could quickly take a position above the 0.25 per cent threshold which would then allow
further short selling on an undisclosed basis.

10.10 Some have queried why short selling is ‘special’ and suggested that disclosure of short
positions should in some way mirror the disclosure requirements for long holdings. The
transparency rules of the Takeover Panel were identified as an example of rules that might be
emulated.? Others, however, noted that a takeover involves the whole value of a company and
therefore merited more stringent disclosure requirements.

10.11 Some have questioned why rights issues and not say, open offers, should have been
singled out for special rules on short selling.

10.12 Some have raised the issue of stock lending in conjunction with their discussion on
short selling:

« many noted that stock lending had uses over and above making short
selling possible and that limitations on stock lending would therefore be too
draconian; and

. however, some have compared the relatively low fees that can be earned on stock
lending during a rights issue with the self-inflicted damage that short selling may
cause on the share price. This behaviour whilst appearing to be irrational seems to
derive from a separation of decision makers within individual firms and from a
possible lack of awareness by beneficial owners as to what discretionary
arrangements have been put in place for stock to be lent on their behalf and
without their being consulted or notified.

Conclusion

10.13 The FSA is to publish a consultative paper concerning the rules on short selling in January
2009 which should address the effect of short selling on rights issues and the Group defers
comment on short selling ahead of the publication of the consultative paper.

2 Panel on Takeovers and Mergers; Rule 8; Note 5a.
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Next steps

11.1 The Group has identified a number of ways in which rights issues could be made more
efficient and orderly. These will create a greater menu of options for issuers to choose from.

11.2 Some of the proposals will require consultation on rule or legislative changes. These will be
taken forward as follows:

FSA is to publish a comprehensive review of the rules on short selling in
January 2009;

FSA and BERR will co-ordinate their consultations for early next year on moving to a
14 day rights issue period. The consultation will also consider moving to a business
day approach and will revise the definition of a rights issue to encompass open
offers that offer compensation;

the LSE to notify the market on shortening the open offer period;

the FSA will undertake further informal discussions on the usefulness of progressing
with further work to introduce more accelerated rights issue models including for
this purpose the RAPIDS model;

the FSA to facilitate development by market participants of non-prescriptive
guidance on the issues that an issuer could usefully consider when embarking on a
capital raising by way of a rights issue; and

the ABI to review its allotment guidance.

11.3 FSA and HMT will remain involved to ensure delivery of the proposals. There will be formal
opportunities to comment on the proposals during the consultations outlined above.
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Terms of Reference

At the 12 June 2008 meeting of the High Level Group on City competitiveness, the Chancellor
agreed to the establishment of a high level Group of senior practitioners and experts to examine
aspects of current market practices (including short selling) concerning equity capital raising by
public companies admitted to trading on UK markets and their interaction with company law,
and regulatory requirements. The Group will report to Kitty Ussher, Economic Secretary' and
Hector Sants, Chief Executive Financial Services Authority. The Group will examine and report on
whether there are measures which could be taken to make equity capital raising more efficient
and orderly, with a specific regard to the capital raising needs of financial institutions, while
continuing to take proper account of the rights of shareholders and the need to promote
financial stability. The Group will recommend whether it appears necessary for changes to be
made to UK company law, market practices or the regulatory requirements of the Financial
Services Authority to facilitate this.

In carrying out its inquiry the Group will have regard to the desirability of ensuring that the
equity capital markets in the UK remain:

. Efficient and innovative;
. Fair and clean; and
- Competitive in global terms.

The Group will produce a report for the Chancellor by the Autumn 2008.

" Kitty Ussher being the Economic Secretary when this was framed.
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Members of the Rights
Issue Review Group

The following bodies are represented on the Rights Issue Review Group:

Alternative Investment Management Association

Association of British Insurers
Barclays plc

BP plc

British Bankers Association

Clifford Chance LLP

Deutsche Bank AG

Goldman Sachs

Investment Management Association
Legal & General Group plc

Listing Authority Advisory Committee
London Investment Banking Association
Morgan Stanley

N M Rothschild & Sons Ltd

The Royal Bank of Scotland Group plc
The Pre-Emption Group

UBS AG

The UK authorities on the Group include:

Bank of England

Department for Business, Enterprise and Regulatory Reform

Financial Services Authority

H M Treasury
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List of consultees

The following were consulted:
Alternative Investment Management Association
Ashurst

Association of British Insurers
Association of Private Client Investment Managers
Bank of England

Barclays plc

British Bankers Association

Biolndustry Association

The Bank of New York Mellon

BP plc

Brewin Dolphin Ltd

Charles Stanley & Co Ltd

Citibank

Clifford Chance LLP

Computershare Ltd

Credit Suisse

Debevoise & Plimpton

Department for Business, Enterprise and Regulatory Reform
Deutsche Bank AG

Equiniti Ltd

Euroclear

Fidelity

Financial Services Consumer Panel
Freshfields

Goldman Sachs

Halifax Sharedealing Ltd

Herbert Smith

HSBC plc

Insight Investment Management
International Stock Lending Association
Investment Management Association
JP Morgan Cazenove

Legal & General
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Linklaters

London Clearing House

London Investment Banking Association
London Stock Exchange

Lovells

Macquarie Capital (Europe) Ltd
Merrill Lynch International

M&G

Morgan Stanley

Odey Asset Management LLP

Orient Capital Ltd

Paul Myners

Pre-Emption Group

Quoted Company Alliance

N M Rothschild & Sons Ltd

The Royal Bank of Scotland Group plc
Shareholder Voting Working Group
Slaughter & May

State Street

Thomson Reuters

UBS AG

UK Listing Authority

United Kingdom Shareholders’ Association
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Recent examples of rights
Issues

Issuer Size £m Take-up % Duration days"
Bradford & Bingley plc 455.2 27.84 96
Cattles plc 209.0 96.73 42
HBOS plc 4,159.0 8.29 83
Imperial Energy Corporation plc 306.7 97.44 42
Imperial Tobacco Group plc? 4,996.4 97.19 23
Intermediate Capital Group plc 175.0 95.90 27
Johnston Press plc 169.5 97.25 41
The Paragon Group of Companies plc 287.0 89.92 41
The Royal Bank of Scotland Group plc 12,246.0 95.11 48
and the Barclays open offer:
Barclays plc 4,000.0 19 23

. Measured from announcement of share offer to announcement of the results of the offer.
2 ) ) ; )
Imperial Tobacco’s rights issue was first announced on 18 July 2007.

Restricted
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Disclosure requirements
for a rights issue
prospectus

Background

The Rights Issue Review Group has considered what the form of a short form prospectus should
be for a rights issue.

It is envisaged that a rights issue prospectus would be provided for by a further annex in the
Prospectus Directive (PD). It will constitute a prospectus and as such will be subject to the same
liability regime as a normal prospectus under Section 90 of FSMA and will furthermore be
subject to the passporting provisions of Articles 17 and 18 of the PD.

The Prospectus Rules' allow for a prospectus to be drawn up either as a single document or as a
tripartite document made up of: registration document; securities note; and summary. The
disclosure requirements for the registration document and the securities note are set out in
Annexes | and lll, respectively, of the Prospectus Rules.

Tables

The two tables below set out the disclosure requirements in the Prospectus Rules (requirements
of the PD Regulation) for Annexes | and Ill. The tables provide a summary only — in particular
there are further sub-numberings to some of the paragraphs listed in the tables.

The information proposed to be in a rights issue prospectus is shown with a P - the absence of
ticks highlights the information that would not be a rights issue prospectus but would be in an
IPO prospectus.

Material contracts

Under Annex |, paragraph 22 the expectation is that the lead underwriters are identified and the
underwriting fee to be paid in aggregate and the circumstances in which the underwriting can
be withdrawn are disclosed.

. FSA Handbook: Prospectus Rules: http://fsahandbook.info/FSA/html/handbook/PR
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Table 1 Minimum Disclosure Requirements for the Share Registration Document — Annex |

Prospectus Rules Requirements — PD Regulation

Annex |

1

1.1
1.2

2

2.1
2.2

3

3.1
3.2

4

5

51
51.1
5.1.2
5.1.3

514

5.2
6
6.1
6.2
6.3
6.4
6.5
7
7.1
7.2
8
8.1
8.2
9
9.1
9.2
10
10.1
10.2
10.3
10.4
10.5
11
12
12.1

12.2

13

13.1
13.2
13.3
13.4

Brief description

Persons responsible

Persons responsible for information in prospectus
Responsibility statement

Statutory auditors

Details of auditors

Resignation, removal or non-re-appointment of auditors
Selected financial information

Selected financial information

Selected financial information - interims

Risk factors

Information about the issuer

History and development of issuer

Name of issuer

Place of registration and registered number

Date of incorporation

Issuer’s country of incorporation, legislation under which
it operates

Investments

Business overview

Principal activities

Principle markets

Exceptional factors

Dependency on patents or licences where relevant
Competitive position

Organisational structure

Brief description of group

List of significant subsidiaries

Property, plants & equipment

Existing or planned material tangible assets
Environmental issues affecting use of tangible assets
Operating & financial information

Financial condition

Operating Results

Capital resources

Issuer’s capital resources

Sources and amounts of issuer’s cash flows
Borrowing requirements and funding structure

Any restrictions on the use of capital

Anticipated sources of funds to meet future investments
Research & development, patents & licences

Trend information

Most significant recent trends

Trends, uncertainties that are reasonably likely to have a
material affect on the issuer for at least the current
financial year

Profit forecasts or estimates

Principal assumptions

Accountants’ report

Comparison with historical financial information
Validity of existing forecasts
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14

14.1
14.2
15

151
15.2
16

16.1
16.2
16.3
16.4
17

17.1
17.2
17.3
18

18.1
18.2
18.3
18.4
19

20

20.1
20.2
20.3
20.4
20.5
20.6
20.7
20.8

20.9

21
21.1
2111
21.1.2
21.1.3

21.1.4

21.1.5

21.1.6
21.1.7
21.2
22

23

23.1

23.2
24
25

Administrative, management and supervisory bodies and
senior management

Details of senior management

Conflicts of interest within management

Remuneration & benefits

Remuneration of senior management

Pension and retirement benefits

Board practices

Date of expiration of current term of office

Information about service contracts

Information about audit and remuneration committees
Corporate governance statement

Employees

Number of employees

Employee shareholdings and stock options
Arrangements involving employees in issuer’s capital
Major shareholders

Notifiable interests in issuer’s shares

Whether major shareholders have different voting rights
Control of the issue

Arrangements relating to change of control

Related party transactions

Financial information concerning the issuer’s assets &
liabilities, financial position & profits & losses

Historical financial information

Pro forma financial information

Financial statements

Auditing of historical annual financial information

Age of latest financial information

Interim & other financial information

Dividend policy

Legal & arbitration proceedings

Significant change in the issuer’s financial or trading
position

Additional information

Share capital

Shares issue, reconciliation for year

Details of shares not representing capital

Shares in the issuer held by the issuer

Amount of convertible securities and the conditions
governing conversion

Details of acquisition rights over authorised but unissued
share capital

Capital under option

History of share capital

Memorandum & articles of association

Material contracts

Third party information & statement by experts &
declarations of any interest

Information about experts whose statements or reports
appear in the prospectus

Requirements for information sourced from third parties
Documents on display

Information on holdings
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Table 2 Minimum Disclosure Requirements for the Share Securities Note — Annex |lI

Prospectus Rules Requirements — PD Regulation

Annex Il

1
11
1.2
2
3
3.1
3.2

3.3
3.4
4

4.1
4.2

4.3
4.4
45

4.6
4.7
4.8

4.9

4.10
411

51

52
53
54

6.1

6.2
6.3

6.4
6.5
7.1

7.2
7.3

8.1

9.1
9.2

10
10.1

Brief description

Persons responsible

Persons responsible for information in prospectus
Responsibility statement

Risk factors

Key information

Working capital statement

Capitalisation & indebtedness

Interest of natural & legal persons involved in the
issue/offer

Reasons for the offer and use of proceeds

Information concerning the securities to be
offered/admitted to trading

Type and class of securities being offered

Legislation under which the securities have been created
An indication whether the securities are registered or
bearer

Currency of the securities issue

Description of the rights attached to the securities and
the procedure for the exercise of those rights
Authorities under which securities created

Expected issue date

Any restrictions on free transferability

Any mandatory takeover bids or squeeze out and sellout
rules

Takeover bids by third parties

Withholding tax information

Terms & conditions of the offer

Conditions, offer statistics, expected timetable and action
required to apply for the offer

Plan of distribution & allotment

Pricing

Placing & underwriting

Admission to trading & dealing arrangements
Whether an application for admission to trading is to be
sought

Markets where shares traded

Any placings taking place at about the same time
Entities that have committed to act as intermediaries in
secondary trading

Stabilization

Selling securities holders

Details of sellers

Details of securities being sold

Lock-ups

Expenses of the issue/offer

Total net proceeds and estimated expenses

Dilution

Dilution resulting from the offer

Amount of dilution existing holders experience if they do
not subscribe

Additional information

Statement of capacity that advisors have acted
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Prospectus Rules Requirements — PD Regulation

Annex Il Brief description RIS [l
Prospectus

Identification of other information in the prospectus that

10.2 : P
has been audited

10.3 Information about experts whose statements or reports P

' appear in the prospectus
104 Requirements for information sourced from third parties P
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Extract from BERR
Consultation Document

Extracted from pages 14 and 15 of Implementation of the Directive on the Exercise of Certain
Rights of Shareholders in Listed Companies; A consultation document; October 2008*

Regulation 9: Traded companies: notice of general meetings

(1) In section 307 of the Companies Act 2006 (notice required of a general meeting), before
subsection (1) insert—

“(Al) This section applies to companies other than trader companies.”.

(2) For the section heading substitute “”Notice required of general meeting: companies other
than traded companies”.

(3) After that section insert—
“307A Notice required of general meeting: traded companies
(1) A general meeting of a traded company must be called by notice of-

(@ in the case of an annual general meeting, at least 21 days, and
(b) in any other case—
() at least 14 days if the following two conditions are met, and

(i) at least 21 days if they are not.

(2) The first condition is that the company offers the facility for members to vote by
electronic means accessible to all members who hold shares that carry rights to vote at
general meetings.

For this purpose the facility to appoint a proxy by electronic means is a facility to vote by
electronic means.

(3) The second condition is that—
(@) a resolution reducing the period of notice to not less that 14 days has been

passed—
0) at the immediately preceding annual general meeting, or
(i) at a general meeting held since the immediately preceding annual general
meeting, and

(b) that resolution was passed—
() on a show of hands without any vote being cast against, or

(i) on a poll by a majority of not less that two thirds of the total voting
rights of all the members of the company who (being entitled to do so) vote in

. http://www.berr.gov.uk/consultations/page48666.html
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person or by proxy on the resolution.

(4) The company’s articles may require a longer period of notice than that specified in
subsection (1)

(5) An adjourned general meeting may be called by shorter notice than required by
subsection (1) if-

(@ the adjournment is for lack of a quorum,

(b) no business is to be dealt with at the meeting the general nature of which
was not stated in the notice of the original meeting, and

() the adjourned meeting is to be held at least 10 days after the original meeting.”.

(4) In section 360 of the Companies Act 2006 (computation of periods of notice etc: clear day
rule), after the entry relating to section 307(1) and (2), insert—

“section 307A(1), (3)(a) and (5)(c) (notice required of general meeting of traded
company),”.

3.15 New section 307A implements article 5.1, where we are taking up the opportunity
afforded by the Directive to permit traded companies to call meetings at shorter notice
(commonly called Extraordinary General Meetings) when certain conditions are met.

3.16 The first of these conditions in article 5.1 is that the company must offer the facility for
shareholders to vote by electronic means accessible to all shareholders”. It is not entirely clear in
this context what this final phrase covers in terms of accessibility and the circumstances when
accessibility is required. For example it may mean that companies must offer the facility for
members to vote electronically (eg. via the company’s website) at all times; or it might mean that
any method available to vote electronically (eg. via certificated membership in CREST) is
acceptable and that shareholders should use such facilities.

Q6:  We would welcome your views on whether and if so how we should attempt to
define “electronic means accessible to all shareholders”

3.17 Subsection (3) implements the second condition — in the final sentence of the second
subparagraph of article 5.1 — which states "two thirds of the votes attaching to the shares or the
subscribed capital represented” must approve the decision. The Government recommends that
the formulation “the members of the company who (being entitled to do so) vote in person or
by proxy on the resolution” is the most appropriate as this promotes shareholder democracy and
is the same formulation used for the passing of Ordinary and Special resolutions in sections 282
and 283 of the Companies Act 2006.

Q7. Do you agree that resolutions to permit companies to continue holding EGMs at 14
days’ notice should be passed on the basis of two thirds of the voting rights of those who
vote at the meeting or should it be 75% as for other special resolutions?
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